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REASONS FOR PRE- APPEAL CONFERENCE 

Claims 1, 2, 4-10, 13-15, 26-28, 34 and 35 are pending in the application. 
Claims 16-18 and 22-25 are withdrawn from consideration. 

Claims L 2. 4-10, 13-15, 26-28, 34 and 35 

In the Final Office Action mailed 10/3 1/2006, claims 1, 2, 4, 5, 7-10, 15, 
26-28, 34 and 35 were finally rejected under 35 U.S.C. §103(a) as being unpatentable 
over Cox (USPN 6,652,579) in view of Erbel (US2004/01 16998). The rejection was 
maintained in the Advisory Action mailed 1/22/2007. 

Applicant disagrees with the rejection. 

Claim 1 of the present application is directed to a medical device which 
includes, among other features, e \ . .a first serpentine band and a second serpentine band 
adjacent thereto , each serpentine band formed of interconnected struts and having a 
distal end and a proximal end each strut extending from a peak at the distal end of the 
serpentine band io a trough at the proximal end of the serpenti ne band at least one of the 
struts being a special strut..., 11 

Claim 26 recites, among other features, "each special strut extending from 
the peak of the serpentine band to the trough of the serpentine band and having a 
radiopaque marker therebetween." 

In the Advisory Action mailed 1/22/2007, it was asserted that "[regarding 
the applicant's argument that "special strut of the instant invention connects a peak to a 

i 

valley within a serpentine band; there is no language recited in the claims that requires 
this limitation." 

This is clearly incorrect Applicant's claims I and 26 do recite that each 
strut extends from a peak at the distal end of the serpentine band to a trough at the 
proximal end of the serpentine band and at least one of the struts is a special strut . 
| Furthermore, the reference in the above reproduced recitations of claims 1 and 26 to 6t the 
; serpentine band" is clearly indicative of reference to a single serpentine band. 

Figures 1c and Id of the present application have been reproduced below 
to illustrate the position of the special strut as recited in independent claims 1 and 26. 
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As can be seen from these figures, the special strut 104a is located within 
a single serpentine band a nd extends from a peak at the distal end of the serpentine band 
to a trough at the proximal end of the serpentine band. Adjacent serpentine bands are 
connected to one another via one or more connecting struts 1 12, as shown in FIG. lc 
above. See also paragraphs 26-32, for example. Please note that other figures in the 
present specification may also illustrate such features. 

Furthermore, the claims must be interpreted consistently with the 

specification: 

During patent examination, the pending claims must be "given their broadest 
reasonable interpretation consistent with the specification." >The Federal Circuit's 
en banc decision in Phillips v. AWHCorp., 415 F.3d 1303, 75 USPQ2d 1321 
(Fed. Cir. 2005) expressly recognized that the USPTO employs the "broadest 
reasonable interpretation" standard: 

The Patent and Trademark Office ("PTO") determines the scope of claims in 
patent applications not solely on the basis of the claim language, but upon giving 
claims their broadest reasonable construction "in light of the specification as it 
would be interpreted by one of ordinary skill in the art." In re Am, Acad of ScL 
Tech Or., 367 F.3d 1359, 1364[, 70 USPQ2d 1 827] (Fed. Cir. 2004). 
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MPEP 2111. However, even if given their broadest interpretation, such interpretation 
must be consistent with the specification: 

The claims. . .do not stand alone. Rather, they are part of "a fully integrated 
written instmmenV' Markman, 52 F.3d at 978, consisting principally of a 
specification that concludes with the claims. For that reason, claims "must be 
read in view of the specification, of which they are a part." Id. at 979. As we 
stated in Vitronics, the specification "is always highly relevant to the claim 
construction analysis, Usually, it is dispositive; it is the single best guide to the 
meaning of a disputed term." 90 F.3d at 1582. 

Phillips v, AWHCorp> 9 75 USPQ2d 1321 at 1327. 

"Other claims of the patent in question, both asserted and unasserted, can 
also be valuable sources of enlightenment as to the meaning of a claim term." Phillips, 
75 USPQ2d at 1327. For example, see withdrawn claim 16 of the present application 
which is directed to an embodiment wherein the "special strut" is a connecting strut 112. 

Thus, based on the specification, the drawings and the claims themselves, 
it is quite clear that the "special strut* ' recited in independent claims 1 and 26, does in 
feet, connect a peak to a valley within a serpentine band. 

In rejecting the present claims in the Final Office Action mailed 
10/3 1/2006, we were directed to figure 6 of Cox et al.: 



F7G. 6 




U U U U L* L» L. Lm 



The argument was made that Cox et al. disclose a special strut, and the 
". . .special strut extends from (the direction of) the peak to (toward the direction of) the 
trough." 

However, Applicant submits that the strut 54 shown in FIG. 6, actually 
extends from a trough of serpentine band 30 to a peak of an adjacent serpentine band 30, 



: 
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and does not extend from a peak at the distal end of a serpentine band to a trough at the 
proximal end of the serpentine band as recited in Applicant's claims. 

Therefore, strut 54, shown in FIG- 6 of Cox et aJ., is not the same as the 
special strut 104(a) as defined in Applicant's specification and as recited in the claims. 

Erbel has been combined with Cox et al. for the covering element recited 
in Applicant's claims. However, combining the covering of Erbel with Cox et al fails to 
render Applicant's claims unpatentable because strut 54 disclosed by Cox et al. and 
shown in FIG. 6 above, is not the same feature as the "special strut" recited in 
Applicant's independent claims 1 and 26, Stmt 54 of Cox et al. connects adjacent 
serpentine bands while the special strut, disclosed in Applicant's specification and as 
recited in Applicant's independent claims 1 and 26, extends between a peak and a trough 
within a single serpentine band. 

Based on the foregoing, Applicant submits that independent claims 1 and 
26 are not obvious over Cox et al. in view of ErbeL Claims 2, 4-10, 13-15, 34 and 35 
depend from claim 1 and are not obvious over Cox et al. in view of Erbel for at least the 
reasons that claim 1 is not obvious over Cox et al. in view of Erbel. Claims 27 and 28 
depend from claim 26 and are not obvious over Cox et al. in view of Erbel for at least the 
reasons that claim 26 is not obvious over Cox et al. in view of Erbel. 

Claim 6 

Claim 6 has been rejected under 35 U.S.C. § 103(a) as being unpatentable 
over Cox et al. in view of Erbel as applied to claim 1 above, and further in view of 
Baione (USPN 6,613,078). 

It is asserted that Barone discloses two covers. 

Applicants traverse the rejection. 

Claim 6 depefnds from claim 1 and recited a second covering region. 

However, as discussed above, Cox et al. fails to disclose or suggest a 
special strut connecting a peak to a trough within a serpentine band as recited in 
independent claim 1. Combining either the cover of Erbel or the covers of Barone fails to 
suggest the stent structure recited in claims 1. 
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Claim 6 depends from claim 1 and is not obvious over Cox et al. in view 
of ErbeJ or Barone for at least the reasons that claim 1 is not obvious over Cox et al. in 
view of Erbel or Barone. 



Claims 13 and 14 

Claims 13 and 14 have been rejected under 35 U.SC. §103(a) as being 
unpatentable over Cox et al. in view of Erbel as applied to claim 1 above, and further in 
view of admitted prior art (admission). It is asserted in the Final Office Action that 13 
Cox et al. in view of Erbel disclose the claimed invention as stated above except for the 
different forms of radiopaque markings. 

Applicants disagree. 

Claims 13 and 14 depend from claim 1 . 

The medical device recited in claim 1 is different than that of Cox et al. for 
the reasons discussed above. Cox et al. fails to disclose or suggest a "special strut*' as 
recited in claim 1 and as disclosed in Applicant's specification. Combining the cover 
disclosed by Erbel with Cox et al. fails to suggest a special strut as recited in claim 1. 

Further combining different kinds of radiopaque markings as asserted in 
the Final Office Action also fails to render claim 1 obvious because, as discussed above, 
because the combination of the different radiopaque markings with Cox et al. and Erbel, 
still fails to suggest the special strut as recited in claim 1. 

Claims 13 and 14 axe not obvious over Cox et al. in view of Erbel and 
further in view of different kinds of radiopaque markings for al least the reasons that 
claim 1 is not obvious over Cox et la. in view of Erbel and further in view of different 
kinds of radiopaque markings. 

Applicants respectfully request reconsideration and withdrawal of the 
rejections of the claims as presented. 

R^speclfullv submitted, 
VIDAS, ARRETX* STE; 



Date: February 16. 2007 




fea R. Linoqt 
Registration N< 
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